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Introduction
Foundations of Global Health Law & Policy

Lawrence O. Gostin and Benjamin Mason Meier

Globalization has unleashed new health threats, connecting societies in
shared vulnerability to common challenges, including infectious disease, non-
communicable disease, environmental pollution, injuries, and inequitable pov-
erty. The COVID-19 pandemic has made clear the cataclysmic health threats
of a rapidly globalizing world and the limitations of domestic law and policy in
addressing economic, social, and political determinants of health. No country
acting on its own can stem major health hazards that go well beyond national
borders. Where national laws cannot reach threats beyond national borders,
global law is necessary to promote health and justice. If globalizgg

health law offers the promise of bridging national boundaries $promote pyblic
health and reduce health inequities.

Global health law seeks to establish strong an
spond to the major health challenges of the; Leury§l.aW and policy have be-
come crucial to the advancemerffpf bal health law encompasses

D) y—both “hard” law treaties that bind

the study and practice of
states and “soft” law instru shape norms, processes, and institutions to
realize the high&f atRinabldtandard of physical and mental health throughout
the worldf/ adéic field of study, global health law has become a basis to

el and policy frameworks that apply to the new set of public health

‘on-state actors, and regulatory instruments that structure global health.
suring justice in global health, the field of global health law is infused with
norms of equity, social justice, and human rights, striving for collective action and
mutual solidarity throughout the world, with particular concern for the world's
most disadvantaged people. This burgeoning field requires a foundational text.
This chapter introduces the central importance of global health law to ad-
vance global health with justice, providing a foundation for this book by laying
out the role of law and policy in global health. Framing the need for law in global
health, Part | examines public health at the global level, raising an imperative
for global health law. Part IT defines global health law as encompassing binding
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Global Health Is Public Health

* Globalization Impacts
Public Health

* Global Health as a
Contested Field

— Medical Interventi Vg\
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— Underlying Determinants of Health
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GLOBAL HEALTH

Global Health Requires Global
Governance

“The promotion of global health
necessitates global governance beyond the
reach of national governments, requiring
international organizations, national
governments, and non-governmental actors
to come together under law to respond to
globalized health threats.”
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”
Health” is
Preventing Disease Requires W’Cﬁ\)\
International Cooperation 0\6
* International Agreements Th Qross All Nations

for Disease Reporting
‘Globalizing forces fueled the spread of
infectious diseases and disease vectors,
transborder trade of harmful products,

* Humanitarian Efforts to \)((\G
prevent, control, andéﬁ,eg?

“tropical diS@S@(\‘\ environmental degradation, and
QO economic shocks, resulting in sweeping
\66 health consequences across the world.”
J
Why did ear|y international Need for Collective Action to Address

Global Determinants of Health

efforts fail to achieve true
international cooperation?




International Health Governance

* |nconsistent Public International Sanit%\e\
Health Measures across |Conferences \)bc
Nations Led to the First Inter%ﬁ@ anitary
International Sanltary COM@G 51)

Conferences ol T
o ((\GJ International Sanitary Convention (1903)
* Periodic Conferen%teg\) '
Bech? Pero International Public Health Institutions
InStItUt{Qw - Pan American
1 .
Woer'did early institutions of (ngn(;tza)ry Bureau
international health governance
provide that was lacking in - OIHP (1307) .
international sanitary - League Of Nations L= --
Conferences? Health Offlce (1920) Office International
d’Hygiene Publique




The World at War

War as the Ultimate Threat
to Health & Human Rights

* Origins in Eugenics \\00\6
e Fascism on the Rise ((\‘ 60

How did the
horrors of World
War Il shape the
development of
the UN as a new
system of global

health
governance?
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Post-War Governance

World War Il

: 8
UN Charter

4

WHO Constitution

United Nations

1945 San Francisco Conference on
International Organization




WHO

World War Il

4

UN Charter

\ 4
WHO

Constitution_¢

Why was
ma @@QO much
brodader than that
of previous
institutions?

International Health
Conference (New York, 1946)

* One Organization o’tgiPobaI
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Governance \6\3
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* Sweeping 55|on & Core
Functions




WHO

CONSTITUTION

World War |l

OF THE \)\
+ e P WORLD HEALTHWA%
UN Charter |s.. l/@) | N\ " |
NS The emoymeni?)@e highest attainable
s | standard%ﬁe th is one of the fundamental
m%((h‘" every human being
WHO Con StltutI%\) e
Health is a state of complete physical,

mental and social well-being and not merely
the absence of disease or infirmity.

nequal development in different countries im the promotion of health and comtrol of

disease, especially communicable disesse, is a common danger.

Governments have a responsibility for the
health of their peoples which can be fulfilled
only by the provision of adequate health and

UN Secretary-General Trygve social measures
Lie & WHO Director-General
Brock Chisholm (Pa ris’ 1948) Governmants have a responsibility for the health of their peoples which can ba ful-

filled cnly by the provision of adequate health and social measures.



WHO
World War |l .
i WHO Legal Autho@\é.s
UN Charter Varied Inst§ nts
| Prov{d@@% icy Flexibility
WHO o
. . 6\)‘.(\— Conventions
Constitution gt
N
Why did s’@\tmlineate
nul§BPypes of legal | | - EEEEEE
authorities (binding and
non-binding) for multiple

types of global health * |International Unity under
? .
challenges: International Law




Lawmaking in Global Health

International Law under WHO Constitution establishes
UN Charter re

* International Law under UN varied legal aut
& Specialized Agencies

=1 Conventiona

Regulations
-

I INTERNATIONAL Why has WHO long refrained from the
Key Lega . development of “hard” international
Successes health law?
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* Arising out of Int%@t)i nal

GLOBAL LAW

Justice under Global Law

Collective Global Action —
addressing common threats
and shared burdens across
nations and sectors 6((\(-

Law O(\(\
— Bi%{mgkND Non-Binding
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The Wer Ith Organization was born as a
nogma ency: Seventy-five years of global

h law under WHO governance

awrence O. Gostin'*, Benjamin Mason Meler %, Safura Abdool Karim?, Judith Bueno de
Mesquita®, Gian Luca Burci®, Danwood Chirwa®, Alexandra Finch', Eric A. Friedman',
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1 O'Neill Institute for Nattional & Global Health Law, Georgetown Law School, Washington, District of
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Chapel His, Chape! HIll, North Carolina, United States of America, 3 Berman Institute of Bioethics, Johns
Hophkins University, Baltimore, Maryland, Undted States of America, 4 Human Rights Centre, Essex Law
Schoot, Colchestar, United Kingdom, § Global Health Centre, Graduate insstuts of international and
Deveiopment Studles, Geneva, Switzerland, 6 Faculty of Law, University of Cape Town, Cape Town, South
Alrica, 7 Faculty of Law, University of Ottawa, Ottawa, Canada, 8 Graduate institute of Health and
Biotechnology Law, Taipel Medical University, Taipel, Taiwan, 9 Faculty of Law, Universty of Groningen.
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Heideerg, Germany

Abstract

The World Health Organization (WHO) was bomn as a normative agency and has looked to
global health law to structure collective action to realize global health with justice. Framed
by its constitutional authority to act as the directing and coordinating authority on interna-
tional health, WHO has long been seen as the central actor in the development and imple-
mentation of global health law. However, WHO has faced challenges in advancing law to
prevent disease and promote health over the past 75 years, with global health law con-
strained by new health actors, shifting normative frameworks, and soft law diplomacy
These challenges were exacerbated amid the COVID-19 pandemic, as states neglected
international legal commitments in national health responses. Yet, global health law reforms
are now underway to strengthen WHO aratumto for
global heaith. Looking back on WHO's 75" anniversary, this article examines the central
importance of global health law under WHO governance, reviewing the past successes,
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Limitations of International Law
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* No Guarantee of Preference for
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e No Enforcement of Normative
Mechanisms Authority




Global Health Law is (Mostly) Soft Law

“The reliance on these non-legally binding norms

Fram i n g Sta 1] d a rd S Of has hastened the transformation of erhational

. health law, made primarily tes and
Legal Behavior international orgamzat Q lobal health law,
* Non-binding, but . .. -
— Agreement Soft Law

on-state actors.”
— Normative Character

— Consequences for 6\)
Noncompliance 6 Legal Compliance

« Shape Bew?of State and Accountability through

p .
NR@ ﬁ Actors ersuasion
J

& \legally Binding Frame Standards

Declares State Applies to Non-
How does soft law Obligations State Actors
complement hard law in the :
development of obligations Requires Adc.)ptEd More
) International Quickly
in global health? CONSensus




GLOBAL LAW

Soft Law is Necessary

Respond Quickly to
Emerging Threats

Develop Evolving
Obligations amid Jos B
Uncertainty 6\)((\ £

Set Complex q@}ards
across %\eﬂ\@s%& Non-

Stax@actors Why does global health law
Raise Awareness as a rely heavily on soft law to
Foundation for Hard shape public health
Law throughout the world?




Soft Law in the COVID 19 Response

WHO & UN Resolutions to align
national COVID-19
preparedness and response
with international obligations

//////,:I’, i //// ‘ ’ “ -l n. R )
—— normative activity has been
to create ‘soft’ standards
underpinned by science,

ethics, and human rights”
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73rd World
Health
Assembly (2020)




Hard Law in the COVID-19

Response IHR leltatlmg,\

China
Notification

BREAKING
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GLOBAL LAW

Hard Law Reforms

A Global Health Law Trilogy: Transformational Reforms
to Strengthen Pandemic Prevention, Preparedness, and

Response
Global Health Law
Benjamin Mason Meier’,

Roojin Habib?®, and
Lawrence O. Gostin®

1: UNIVERSITY OF NORTH CAROLINA,

CHAPEL HILL, NC, ‘ORK
UNIVERSITY, TORONTO, CANADA,
3: JORGETOWN UNIVERSITY,
WASHINGTON, DC, USA.

About This Column

Lawrence O. Gostin and
Benjamin Mason Meier serve

the section editors for Gl

Law. Professor Gostin Is Uni Y
Professor at Georgetown University
and the Founding Linda D. & Timothy

). O'Neill Professor of Global Health
Law at Georgetown University Law
Center and Director of the World
Health Organization Colflaborating
Center on National and Global Heaith
Law. Professor Meler Is a Professor of
Global Health Policy at the Universicy
of North Carolina at Chapel Hill and
a Scholar at the O'Neill Institute for
National and Global Health Law. This
column will feature timely analyses and
perspectives on law, policy, and justice
in global health

threats, international initiatives in

Keywords: International the coming years will give rise to
Health Regulations, Global sweeping revisions of global health
Health Security Agenda, Pan- law. The international community
demic Treaty, World Health is simultancously undertaking three
Organization, COVID-19 potentially transformative legal

reforms: the revision of the Interna-
tional Health Regulations (IHR), the
implementation of a Legal Prepared-
ness Action Package under the Global
Health Security Agenda (GHSA), and
the negotiation of a new Pandemic
Treaty. Taken together, these reforms
could enable the world to better
prevent, prepare for, and respond
to future pandemics, but it will be
crucial to harmonize these legal ini-
tiatives, recognizing interconnec-
tions across the global he W
landscape,

Abstract: This is a pivotal
moment in the global governance
response to pandemic threats,
with crucial global health law
reforms being undertaken simul-
taneously in the coming years:
the revision of the International
Health Regulations, the imple-
mentation of the GHSA Legal
Preparedness Action Package,
and the negotiation of a new Pan-
demic Treaty, Rather than looking
at these reforms in isolation, it
will be necessary to examine how
they fit together, considering: how
these reforms can complement
cach other to support pandemic
prevention, preparedness, and
response; what financi
nisms are necessary
sustainable he
and why vital n!
social jystyee, and

Limitations of Glo Heal

in the COVI eSponse
)-9® pandemic
mental gaps in
law and governance.
weaknesses in the founda-
ons of pandemic prevention, pre-
paredness, and response, the IHR
have proven ineffective in shaping
national responses to public health
emergencies, with governments over-
looking public health evidence, and
| undermining international health
I’ cooperation. The World Health Orga-
The COVID-19 pandemic has been | nization (WHO), which oversees IHR
the greatest health crisis of our life- | implementation, became embroiled
times, but the glaring limitations of | in political controversy, keeping the
the public health response offer a | Organization from holding govern-
unique opportunity to launch neces- | ments to account for clear neglect of
saryl reforms in global health gov- | health recommendations and legal
ernance. In reshaping global health | obligations. Despite fundamental
governance to prepare for future | THR reforms in 2005 in the wake

Benjamin Mason Meier, J.D., LL.M., Ph.D., isa Professor of Global Health Policy
at the University of North Carvlina at Chapel Hill and a Scholar at the O'Neill Insti-
tute for National and Global Health Law. Roojin Habibi, J.D., M.Sc., is a Research
Fellow at the Global Strategy Lab and a Doctoral Candidate at Osgoode Hall Law
School, York University. Lawrence 0. Gostin, J.D., LL.D. (Hon.), is University
Professor at Georgetonen University and the Founding Linda D. & TimothyJ. ONeill
Professor of Global Health Law at Georgetown University Law Center and Director of
the World Health Organization Center on National and Global Health Law,

Hard & Soft Law in COVID-19
Response

e Hard Law
oo

— IH G‘(\
«\Pa demic

Ag re e m e nt ? The continuing negotiations

 Soft Law

— WHA Resolutions Provide
Clarifications

Why must future reforms of global
health law include both binding
and non-binding components
under hard and soft law?




Global Health Law

A New Field Emerges

Introducing Global Health Law

Global Health Law

Lawrence O. Gostin and
Benjamin Mason Meier

About This Column

Lawrence O. Gostin and
Benjamin Mason Meier g«

as the section editors for Gl

Health Law. Professor Gostin it
University Professor at Gegrget@vn
University and the Found

D &Timothy J. O'Neill Professor of
Global Health Law at Georgetown
University Luw Center and Director
of the World Health Organization
Center on National and Global
Health Law. Professor Meieris an
Associate Professor of Global Health
Policy at the University of North
Carolina at Chapel Hill and a Scholar
at the O'Neill Institute for National
and Global Health Liw. This column
will feature umdly analyses and
perspectives on law, palicy, and justice
in global haalth,
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Existential Threats

Populist Cataclysmlq(\
Nationalism Pand‘gmlc
* Rejecting Public ct\Unprecedented
. S
Health Science e»(\( Health Threat
* Violating 6*6\)«\ » Widespread
F“”dame”E?N\ Inequities
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Global Health Law

Global Solidarity
Reforms

Global Health Law — More Necessary Than Ever...




A Rising Imperative

for EU Leadership in

Global Health-faw

-

, —

- 1 mnpnlis\ 1= | DUNDATIONS 0 GLOBALHERTFT™

« INGLOBAL HEALTH " BLOBAL HEALTH LAW & POLIGY
IGHTS BASED = % HUMAN RIGH e

o THF FUROPEAN
¥\ ; UNION AS GLOBAL
] HEALTH ACTOR

Jean Monnet
Launch Conference Centre of Excellence EU4GH

N . Benjamin Mason Meier
“[ os nortn carorina  Professor of Global Health Policy
o University of North Carolina at Chapel Hill




Lawmaking in Global Health

International Law under WHO Constitution estsglishes

UN Charter iod leal
* New Era of Multilateral varied legal aut
Lawmaking (1) 1nt al conventions
 |nternational Law under UN atlonal custom
Governance general principles of law

e Establishment of Spee%)éﬁ(\ (4) judicial decisions and “the
Agencies — L\\e E5%th teachings of the most highly

qualified publicists”

Why d%, m Charter seek to
m

centra aking under the UN and
its speaallzed agencies?

Why did the WHO Constitution provide

authority to develop different types of

International legal instruments?
Court of Justice

in The Hague




DIPLOMACY

The Complexification of Global
Health Diplomacy

) L Diplomac
Diplomacy Within WHO Exﬁandi&g}zal Health
* Political Groupings within L%@?‘QP
WHO Governing Bodies ((\( roliferation of global
* WHO Director-General \)('(\ health institutions
* Non-State Actors a 6
- : (\ @x e Political networks address
Xperts wo health (G7, G20, EU)
ye?"

Coordination
Challenges




